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QUESTIONS PRESENTED* 


1. Whether appellant was denied procedural due process 
of law by the Genial of his application for an appeal in 
a summary and informal manner and without sufficient record 
of the preceedcin 7, such that appellant has been 

ris legal position. 

2. Whether appellant was denied equal protection of 
the laws in access to the appellate courts by a statutory 
scheme which maxes the right to appeal contingent upon the 
irrelevant standard of the amount of the fine levied by the 


trial judge. 


* This case has been before this Court on two previous 
occasions: 


1) On August 27, 1969, this Court denied appellant's 
application for allowance of appeal. 


2) On February 10, 1970, this Court en bane vacated 
the August 27th order and granted the appellant's application 
for appeal. 
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Section 17-301. 


(a) The application for the allowance of an appeal from 
a judgment of the Small Claims and Conciliation Branch of 
the District of Columbia Court of General Sessions, or from 
a judgment of the criminal division of that court where the 
penalty imposed is less than $50, provided for by section 
11-741(c), shall be on a standard form, in simple language, 
prescribed by the Court of General Sessions. If the appellant 
is not represented by counsel, the Clerk of the Court of 
General Sessions shall prepare the application in his behalf. 


(b) The application provided for by subsection (a) 
of this section shall be filed in the District of Columbia 
Court of Appeals within the time limit prescribed by Section 
17-307(b), and shall be promptly presented by the Clerk of that 
court to the Chief Judge and the associate judges thereof 
for their consideration. When any one of them is of the 
opinion that the appeal shoulda be allowed, the appeal shall 
be recorded as granted, and the case set down for hearing on 
appeal. It shall be given a preferred status on the calendar, 
and heard in the same manner as other appeals in the court. 
When all the judges are of the opinion that an appeal should 
be denied, the denial shall stand as an affirmance of the 
judgment of the trial court, and there shall be no further appeal. 


Section 22-1121(1). 


Whoever, with intent to provoke a breach of the peace, or 
under circumstances such that a breach of the peace may be 
occasioned thereby 


(1) acts in such a manner as to annoy, disturb, interfere 
with, obstruct or be offensive to others; 


shall be fined not more than $250 or imprisoned not more than 
ninety days, or both. 


Rule 28, District of Columbia Court of Appeals Rules. 
(a) In all in which an application for allowance 

of an appeal is re ui See D.C. Code 1967, § 11-741(c)] 
to review judgment s of the Criminal Division of the District 

£ Columbia Court of General Sessions, where the penalty 
imposed is less then $50, the application shall be on a form 
prescribed by that court, with copies of the information 
attache@, and shall be filed in this court within 3 days from 
the date of the judgment or order. An original and 4 legible 
copies of such application shall be filed with the clerk of 
this court and $hall show service upon the opposing party. 


(>) Such application shall contain a sufficient recital 
of the proceedings an¢é evidence, reasonably to present the 
ruling or rulings sought to be reviewed. With it there may 
be file@ a brief statement of the points and authorities 
relied upon. 


{c) The opposing party shall have 3 days after the 
service of such application to file objections thereto. 


(a) An original and 4 copies of such objections shall 
be filed in with the clerk of this court and shall show 
service upon the adverse party or parties. With such 
ebjections there may be file@ a brief statement of the points 
and authorities relied upon. 


(e) Whenever in the opinion of this court it appears 
that a further ‘statement of the evidence is necessary to 
determine such application, either because of a conflict 
in the facts as stated in the application and objections, 
or for any other reason, this court may call for a statement 
of proceedings and evidence, approved by the trial judge, 
and may also require the original record and exhibits to be 
transmitted to this court. 


Section 11-741(c). 


Reviews of judgments of the Small Claims and Conciliation 
Branch of the District of Columbia Court of General Sessions, 
and of judgments in the criminal division of that court 
where the penalty imposed is less than $50, shall be by 
application for the allowance of an appeal, filed in the 
District of Columbia Court of Appeals. (Dec. 23, 1963, 77 Stat 
485, Pub.L. 88-241, § 1, eff. Jan. 1, 1964). 
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DISTRICT OF COLUMBIA COURT OF APPEALS 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On February 10, 1970, this Court en bane granted 


appellant's petition for allowance of appeal. On July 15, 


1970, this Court granted appellant's motion to proceed without 
pre-payment of fees and costs. The jurisdiction of this 
Court is properly invoked pursuant to the rules of this 


Court and Title 17, Sections 101 and 104 of the D.C. Code. 


STATEMENT OF THE CASE 


nas 


Petitioner, William C. Cavanaugh and a co-defendant, 
Richard Chatman, were charged with disorderly conduct by the 
District of Columbia in two informations quoting the language 
of Title 22, Section 1121(1) of the D.C.Code. the case 
was tried before the Honorable Harold Greene, sitting in the 

| 
D.C. Branch of the Court of General Sessions on April 15, 1969. 
Petitioner was found guilty and sentenced to a fine of twenty~ 
five dollars or five days. The co-defendant, Richard Chatman, 
was found not guilty. 

On May 1, 1969, the District of Columbia court of 
Appeals (hereafter D.C.C.A.) denied, per curiam and without 
opinion, appellant's application for allowance of appeal 
(See Argument I for basis of application). On aegast 27, 
1969, this Court denied appellant's petition for allowance 


| 
of appeal from the judgment of the D.C.C.A. Upon appellant’s 


suggestion for reconsideration en banc this Court vacated 


the August 27, 1969, denial order and granted appellant's 


application for appeal limited to one issue: 


Was the petitioner (appellant) entitled 
to appeal as of right under § 11-741 (c) pe 
the D.C.Code to the D.C.C.A.? 


Y/ 
STATEMENT OF FACTS 
Before trial commenced, appellant moved orally to 
@ismiss the information for failure to state an offense, 
or in the alternative a bill of particulars giving notice 
of the government's “theory” for disorderly conduct. The 
Court ruled that the government had to turn over the 


police report of the facts to appellant but denied the 


request for 2 statement of the government's legal theory 


of the case. ‘The government evidence presented through 
Officers Monahan and Norris, two Caucasian officers, was 
that appellant, a Negro, had flagged down their cruiser 
at 14th and Park Road in Northwest and asked the officers 
to take an automobile accident report. The officers 
knew appellant, told him they were on 2 “run”, could not 


take the report, and that he should not jump in front of 


lf aA court reporter was present at the trial--the proceedings. 

however, have not been transcribed. Neither in the 
Objections to Application for Allowance of Appeal filed 

in the District of Columbia Court of Appeals nor in the 
Brief in Opposition to Petition for Allowance of an 

Appeal has the District of Columbia ever disputed peti- 
tioner'’s recital of the facts of the trial of this case 

in the Court of General Sessions. 


police cars, because he might get run over. Appellant 


then used profanity (mother fucker and god damm) several 
times in telling them to take the report. Officer Monahan 
told appellant to “quiet down" and then got out of the 

case and put handcuffs on him, saying he was under arrest 

for “disorderly”. There were several people in the 
immediate vicinity of the conversation, According to the 
officers' testimony, they neither complained or ones in 

the direction of the police cruiser until Officer Monahan 
got out of the car and arrested appellant. The co-defendant 
Chatman stepped from the crowd and called the police officers 


“motherfucking honky cops". As officer Monahan moved to 
arrest him, he turned and ran. Officer Barlow testified 


that he hit Mr. Chatman on the head with his club when he 


arrived on the scene. By this time a crowd of about one 


hundred people had gathered--some were yelling at the 


officers. 
At the close of the government's evidence, counsel 
| 
for appellant moved for judgment of acquittal, arguing 
that: he had a legitimate purpose in stopping the police 


to report an accident; the government had not presented 


evidence of breach of the peace or "offensiveness to other”. 
The motion was denied. 

Appellant, through the testimony of himself and the 
co-defendant, three eyewitnesses, and two character witnesses 
(Bruce Terris and the Reverend Doug Moore) established the 
following: On Friday, March 14th at 10:00 P.M., there had 
been an accident at 14th and Park Road involving a Mr. White 
and a taxi cab.’ The police were called, but none arrived 


to take the report: two attempts by Mr. White to flag down 


passing police cruisers were unsuccessful. About one hour 


later, appellant arrived on the scene and was apprised of 
the situation by his friend, Mr. White. Appellant said that 
he would flag down a police cruiser and see if he could get 
his brother, an officer in the 10th precinct, to take the 
accident report. Appellant walked to the corner and 

flagged down a police cruiser crossing the intersection. 
officer Norris rolled down the window and said, "What’s 
wrong”. Appellant, pointing to the two cars involved in 

the accident said "There's been an accident”. Officer 
Monahan interrupted and said, "William Cavanaugh, you'd 


better quit running out in front of police cars". Appellant, 


| 
inferring a threat from the statement said: “You wouldn't 


hit me unless you wanted to. I stopped you to report an 
accident. Why don't you do your duty". Office Monahan: 
“pon't tell me what my job is". Appellant: “I'm a taxpayer 
and help pay your salary and I'm telling you to do your 
duty". Officer Monahan, getting angry: “Who in the hell 
do you think you are anyway?". Appellant: “More chan 
you cause you aren't anything, motherfucker, silly mother- 
fucker, go down the street and do your job and quit 
fucking with me". As appellant turned around to go back 
to the curb, Officer Monahan got out of the car and said: 
"Do you know, I'111 lock you up, boy". Appellant: “For 
what?" Officer Monahan: “For disorderly conduct, 
Appellant: “If you're so bad, lock me up". officer Mona- 
han then grabbed appellant and put handcuffs on, 

Gordon White, Henry Robinson, co-defendant Richard 
Chatman all testified that they were a few car lengths 
away from the discussion between appellant and the officers 
and while they could hear that a conversation was in progress, 
they could not understand that their attention was not 
attracted to the police car until Officer Monahan got out 


and put the handcuffs on appellant. Several witnesses and 
the appellant testified that he is well known in the 14th 
and Park Road area and liberally uses profanity in conver- 
sation. The co-defendant (who was acquitted) testified that 
he did not use profanity in talking to the officers and that 
as a Black Muslim he never uses profanity. He did tell 

the officers, “That's the problem with you Caucasian racist 
cops, coming in the black area and causing trouble.” 

Counsel for appellant argued in closing that profanity 
to the officers was insufficient to support a disorderly 
charge and other reasons noted in Argument I. The judge 
in finding appellant guilty read language from a police 
memorandum on disorderly conduct guidelines which quoted 
the opinion of the D.C. Court of Appeals in the ee 
case. Counsel for petitioner noted that this Court had 


heard argument en banc in Williams, supra, and that the 


decision was pending. The Court found the co-defendant 


Chatman not guilty and appellant not guilty and sentenced 
appellant to a fine of twenty-five dollars or five days. 
2 \ 


2/ 227 A.2d 60 (1967), reversed _U-S. App. D.C. , No. 
20,927 (en bane June 20, 1969) . 


SUMMARY OF ARGUMENT 


1. Review of criminal convictions of under $50 fine 
in the Court of General Sessions is so lacking in praae 
procedural safeguards as to be violative of due process of 
law. Petitioner presented meritorious claims of error at 
trial to the D.c. Court of Appeals, but was denied leave to 
appeal. Appellate review is discretionary and not of right 
to this case. The unfettered discretion of the trial judge 
to determine petitioner's right to appeal SSeheins tes 


process of law. The court below exercised its discretion 


to grant the appeal without a record of the proceedings at 


trial. No standards for the exercise of that discretion 

are established. Review was denied here, based solely 

upon the facts stated in petitioner's application and 
supplement and respondent's opposition, without any reason 
for denial being stated. This denial affirms the conviction 
below without giving petitioner an opportunity to be heard 
on his legal position, although his application does state 
errors of law justifying reversal of the trial court. This 


entire procedure is so fatally lacking in procedural safeguards 


as to violate due process of law. 


2. On its face and in practice, establishing a $50 
minimum fine as 2 condition precedent to the right of 
appeal from a ¢riminal conviction violates equal protection 
of the law in access to appellate review. A "monetary standard" 
for appellate review is arbitrary and irrational. In practice, 
the trial judge avoids appellate review of cases which should 
have careful appellate scrutiny by levying a fine under $50. 
The operation of the collateral system increases the likelihood 
that the few disorderly conduct cases going to trial have 
meritorious appellate issues. Yet, that same collateral 
system tends to keep fines under $50. A “monetary standard” 
for appellate review of disorderly conduct cases is incompati- 
ble with the "preferred freedoms" doctrine. Policy consider- 
ations of appellate administration militate against pre-appeal 
screening. Policy considerations of police-community relations 
militate toward an absolute right of appeal in disorderly 
conduct cases. The classification drawn by a “monetary 
standard” of appeal is irrelevant to the purpose of an appeal 
an@ violates equal protection of the laws. Therefore, Title 


ll, Section 741(c) of the D.C.Code is unconstitutional and 


appellant should have had a right to appeal. 


| 
ARGUMENT I 


THE INFORMAL MANNER IN WHICH APPELLANT'S CLEARLY NON= 
FRIVILOUS APPEAL WAS DENIED, BY THE D.C.C.A. WITHOUT 
RECORD, BRIEFS, OR OPPORTUNITY TO BE HEARD, VIOLATED 
APPELLANT’S RIGHT TO DUE PROCESS OF LAW, 


The appellate scheme of the D.C.C.A, under Title 11, 
| 

Section 741(c) (hereafter 11-741(c)), denying appellant's 

clearing non-frivilous application for appeal without a 


record of proceedings below, written briefs, or oral 
/ 


argument, was a denial of due process of law. Assuming 
| 
the accuracy of facts contained in petitioner's appli- 


cation for leave to appeal and supplement thereto, 


1/ in Willis v. Retail Adjustment Corp.. 127 U.S.| App. 
D.C. 360, 384 F.2d 312 (1967), this Court expressed 
reservations about the procedures for application to 
the District of Columbia Court of Appeals from Small 
Claims Court--a Court subject to the same dis- 
cretionary review as criminal sentences under $50. 
Section 17-301, D.C.Code (1967) ¢ 


“In light of this disposition, we need not 
reach the troublesome questions raised by ' 
petitioner concerning the operation of the 
Small Claims Court and the District of 


Columbia Court of Appeals supervision thereof." 


The government in briefs filed with this Court or 
the D.C.C.A. has never disputed appellant’s statement 
of facts. 


ARGUMENT I 


THE INFORMAL MANNER IN WHICH APPELLANT'S CLEARLY NON- 
FRIVOLOUS APPEAL WAS DENIED, BY THE D.C.C.A. WITHOUT 
RECORD, BRIEFS, OR OPPORTUNITY TO BE HEARD, VIOLATED 
APPELLANT'S RIGHT TO DUE PROCESS OF LAW. 


jhe appelate scheme of the D.C.C.A. under Title 11, 


Section 741{c) (hereafter 11-741(c)), denying appellant's 
clearing non-frivolous application for appeal without 2 


record of proceedings below, written briefs, or oral 
i/ 
argument, was a denial of due process of law. Assuming 


the accuracy of facts contained in petitioner's appli- 
2/ 


cation for leave to appeal and supplement thereto, 


—— me 


V/ In Willis v. Retail Adjustment Corp.. 127 U.S. App. 
D.C. 360, 384 F.2d 312 (1967), this Court expressed 
reservations about the procedures for application to 
the District of Columbia Court of Appeals from Small 
Claims Court--a Court subject to the same dis- 
cretionary review as criminal sentences under $50. 
Section 17-301, D-C.Code (1967) : 


“In light of this disposition, we need not 
reach the troublesome questions raised by 
petitioner concerning the operation of the 
Small Claims Court and the District of 
Columbia Court of Appeals supervision thereof,” 


The government in briefs filed with this Court or 
the D.C.C.A. has never disputed appellant's state- 
ment of facts. 


petitioner presented facts and claims of error by the trial 


court which were not frivolous, presented undecided 


questions of law, and had a substantial likelihood or 
2/ | 


success on appeal. Appellant was required by Title 17, 
Section 301 and Title 11, Section 741(c) of the D.Cc.Ccode 
to apply for allowance of appeal, because the sentence of 


2/ 1) The denial of petitioner's motion for a bill of parti- 
culars on the government's legal theory of disorderly 
conduct under the vaguely worded 22-1121(1) of the 
D.C .Code prejudiced petitioner in presenting his defense 
and having notice of the offense charged in the infor- 
mation. Hunter _v. District of Columbia, 47 App. D.c. 
406 (1918); District of Columbia v. Reed, Crim, No. 

D.C. 2021-67 (unpublished opinion of Judge Murphy 
dated 5/11/67). 2) Defendant's verbal conduct ‘was in 
response to a threat of bodily harm by the police and 
therefore not disorderly conduct. Curtis v. United 


Ee 


States, 222 A.2d 840 (D.C.App- 1966); Lane v. Collins. 
138 N.W. 2d 264 (Wisc. 1965). 3) Defendant's verbal 
conduct was constitutionally protected activity because 
he was asking a police officer to do his duty and take 
an automobile accident report. 4) The government failed 
to make a prima facie case because they did not present 
evidence tending to show any causal relationship 
between defendant's behavior and any "crowd" reaction 
or the "others" to whom any conduct was offensive under 
92-1121(1) D.C.Code (1967). 5) The trial court erred 
in preventing cross examination of the police officer 
on his reaction to Negroes in Afro dress (petitioner's 
dress when arrested) and need to arrest citizens who 
challenge his authority, because such examination was 
eritical in evaluating the officer's bias and motive 

as a witness. 


3/ 
the trial court'was “under” $50, i.e. $25. or five 
4/ 


days. 


3/ The trial court could have sentenced petitioner to a 
$250. fine, ninety days in jail, or both. Title 22, 
Section 1121, D.c.Code. Appellant submits that the 
virtually unfettered discretion of the trial court, 
through the sentence, to determine the thoroughness 
of appellate scrutiny of his actions violates due 


process. Justice Stewart saw the dangers in this 

Scheme in the implementation of 28 u.S.c. § 1915(a), 

i.e. that the appeal would be disposed of by a trial judge 
without adequate briefs, oral argument or any of the 
normal procedural guarantees given decisions on the 
merits. Coppedge v. United States, 369 U.S. 438, 458 
(1962) (concurring opinion). 


The alternative five days is not construed as more 
than $50. under 11-741(c), because although it is 


part of the sentence, it is not part of the penalty. 
The alternative fine is simply the "mode" for enforcing 
payment of the fine--said alternative avoidable by 
payment of the fine. Yaeger v- District of Columbia, 
33 A.2a 629 (1943). In Wildeblood v- United States, 
109 U.S. App. D.C. 163 (1960), the late Honorable 
Henry Edgerton in dissent expressed strong disagreement 
with the traditional interpretation expressed in 
Yeager. In his view, the prison sentence is as much 

a part of the penalty imposed as the fine and there- 
fore not “less than $50.” under 11-741(c). 109 U.S. 
App. D.c. 164, 165 (1960). The line drawing here 
becomes more absurd in Thomas v- United States, 129 
A.2a 852 (1957), where the Court held that a suspended 
sentence with neither fine, imprisonment or probation 
term was not less than $50., and therefore not subject 
to 11-741(c). In any event, appellant submits that the 
infirmity with 11-741(c) is the constitutional irrele- 
vancy of the pre-appeal screening process and not the 
alternative prison sentence, which could have been 
avoided in this case anyway by the then non-indigent 
appellant. 


Beye 


The need to apply for an appeal invokes a completely 
different set of procedures in the D.C.C.A. The re 
cation for appeal must be filed within three days, instead 
of the usual ten days. Rule 28(a). The D.C. Court of 
Appeals Rules prescribe that the application need only 
“contain a sufficient recital of the proceedings and 


evidence, reasonably to present the ruling or ruling 
sought to be reviewed". Rule 28(b). This "sufficient 
recital" requirement is underfined and vague. Rule 28(e) 
permits, but does not require, the D.C.Court of appeals to 
call upon counsel or parties to present 2 statenent of 
proceedings and evidence approved by the trial juage. 
together with the original record and exhibits. Neither 

| 
statute nor rule requires the D.c.court of Appeals to set 
out the basis for its decision on the application for 
allowance of appeal; nor are any eriteria established govern- 
ing the granting ef such appeals--as this Court nas 
established for considering application for appeal from 
the D.C.Court of Appeals. Finally, when, as in this case, 


| 
a petition is denied per curiam, Section 17-301(b)| of the 


D.C.Code provides that such denial constitutes an affirmance 


of the trial court's decision and precludes petitioner from 
further appellate review. 

The informal appellate procedures authorized by statute 
@eprived appellant in this case of the due process guaranteed 
him by the Constitution. There was no record or opinion from 
the trial court below. Because the appellate court did not 
exercise its authority to obtain a settled record under 
Rule 28(c), its Genial of appellant's application for 
allowance of appeal was based solely on appellant's statement 


and supplementary stetements and the opposition of the 


government. In addition, appellant in this case has been 


deprived of the trial court's legal theory for judgment 
@s well as the basis for the affirmance of that judgment. 
Appellant submits that the affirmance of the judgment of 
the trial court without transcript or even an agreed statement 
of proceedings violated his right to be heard inherent in 
the concept of'constitutional due process. Rule 28(e) of 
the D.C.C.A. gives the Court alone the option of requesting 
a statement of proceedings and evidence. This Court has 
said: 
There can never be effective appellate 


review if the reviewing court is not able 
to obtain a clear picture of the precise 


Sear 


nature of the alleged errors in the 
court below. Lee v. Habib, __U.S. App. 
D.C. __, (No. 22,203 decided January 2b 
1970). 


The predecessor to the D.C.C.A., dismissed an indigent 
appeal, holding that adequate review of the case was 
impossible without a transcript: 


We have repeatedly held that in order for 
this court to pass upon the alleged errors 
of law, a proper record must be presented... 
Brown v. Plant, D.C. Mun. App., 157 A.2d 289, 
291 (1960). 


The D.C.C.A.'s actions in this case are in direct conflict 
5/ 

with their own precedents. 

Appellant review was summarily denied appellant without 


any opportunity to be heard on the errors of law which 


appellant claims were committed by the trial court, The 
per curiam affirmance of the lower court's judgment was not 
| 


supported by any statement of grounds. There are no established 


Of course, it follows afortiori that in a criminal 

case where the stigmatizing effect of a criminal 
conviction is involved, the procedural protecticog 

of a trial transcript is more necessary. See Morrow 

v. District of Columbia, __U.S. App. D.C. __, 417 F.2d 
728 (1969) and the appendix to that opinion on the 
stigmatizing effect of a criminal conviction in the 
District of Columbia. 


criteria governing the granting of an application for allowance 
of appeal. The D.C.Court of Appeals has only generally 

stated that such applications will be allowed “only where 
there is a showing of apparent error or question of law has 
not been, but should be decided by this court". Ionescue v- 
Dettmers, 53 A-2a 207 (Mun.Ct.of App. 1947); American Storage 
Co. v. Briggs, 56 A.2d 557 (Mun.Ct.of App. 1948). Appellant’s 
application made such a showing, yet the application was 
denied. Did the court below abuse its discretion in denying 
any application which met its stated criteria or did the court 
apply additional ané/or different standards to appellant's 
application? The summary Genial of the application does not 
reveal whether the court considered the unsworn opposition 

as fully controverting the grounds for appeal, or that the 


&/ 


grounds were frivolous, or that the factual showing was 


insufficient. It is possible that appellant’s application 


6/ The en bane decision from this court in Williams v.- 
District of Columbia, No. 20,927 (June 20, 1969) reversing 
the D.C.Court of Appeals decision in the same case, 
Williams, 227 A.2a 60, had not come down on May 1, 1969, 
when the D.C. Court of Appeals denied the application 
for leave to appeal in this case. Yet the fact that the 
issues in Williams were central to appellant's case and 
this Court considered those issues en banc in Williams 
says something about the “frivolous” nature of appellant’s 
application for appeal. 
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was denied solely because the court considered the amount 
| 


at controversy too insubstantial to warrant setting aside 
existing error. Section 11-741 (c) purports to extinguish 
opportunity for further appeal where, as here, an application 
is denied per curiam, notwithstanding abuse of discretion by 
the D.C. Court of Appeals in making such a denial. “appellant 
submits that this deprivation of his right to a full and 


fair hearing at any level is completely irreconcilable with 


the standards of due process of law. The appellate scheme 


| 
of 11-741(c) violates due process of law, and therefore 


appellant should have absolute right to appeal. 


ARGUMENT _II 


TITLE II, SECTION 741(c) OF THE D.C.CODE, MAKING THE RIGHT 
OF APPEAL FROM A CRIMINAL CONVICTION CONTINGENT UPON THE 
SENTENCE GIVEN BY TEE TRIAL JUDGE DENIES EQUAL PROTECTION 
OF THE LAWS IN ACCESS TO APPELLATE REVIEW. 

Appellant did not have the right to appeal his criminal 
conviction to the D.C.C.A., because Title II, Section 741(c) 
of the D.C.Code required him to apply for allowance of 
appeal. Appellant submits that said statute is unconstitu- 
tional as a violation of equal protection of the laws, and 
he therefore, should have had a right to appeal his criminal 
conviction. "[I]t is now fundamental that, once [avenues 
of appellate review are] established, these avenues must be 
kept free of unreasoned distinctions that can only impede open 
and equal access to the courts”. Rinaldi v. Yeager, 384 U.S. 
305, 310 (1966). The Equal Protection Clause requires that, 
in defining a class subject to legislation, the distinctions 


@rawn must “have some relevance to the purpose for which the 


classification was made”. Baxstrom_v. Herold, 383 U.S. 107 


(1966). The intent of Congress in conditioning right of 


appeal on the criminal sentence is not articulated in the 


i/ 


legislative history of this statute. Appellant submits 


that the only legitimate purpose of this classification could 


be to screen frivolous appeals. Considering that the purposes 


of an appeal include "determin[ing] and maintain[ing] con- 
sistent standards in the trial courts" andswork fing! out 
or develop[ing] the law of the jurisdiction" as well as 
: 2/ 

the chief function of doing justice in the individual case, 
what is it in the fact of the amount of the fine (the length 
of the criminal sentence) that has to do with error at trial, 
i.e. the frivolousness of the appeal? The answer ‘simply 
is that there is no rational cennection between the amount 
of the criminal fine and the frivolousness of the appeal. 

Assuming for the sake of argument the advisability of 
screening criminal appeals, rational means of accdmplishing 
it exist. Title 28, Section 1915, of the United States 
Code, for example, provides in material part avs “an appeal 


may not be taken in forma pauperis if the trial court certifies 


1/ Richards v. United States, 89 U.S. App. D.C. 354, 192 F.2d 
602 (1951); H.R-Rep-No. 1236, 77th Cong.-, lst Sess. 1941; 
$.Rep.No. 1116, 77th Cong., 2nd Sess. 1942. 


2/ See American Bar Association Standards Relating to Criminal 


Appeals, Tentative Draft, 1969 (hereafter ABA Standards) 
quoting Orfield, Criminal Appeals in America (1939) . 
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in writing that it is not taken in good faith." 28 U.S.C. 
3/ 


§ 1915(a)_ . Congress has not chosen the above approach-- 


clearly more rational than 11-741(c)--to screen criminal 
appeals to the D.C.C.A., but rather has drawn an arbitrary 
line, a fine of $50. 

In practice, this appeallate scheme means that a defend- 
ant found guilty of disorderly conduct and fined $51 has an 
absolute right ... of appeal--with transcripts, brief and 
argument--before the Court when his case is decided. The 
same defendant fined $49 must apply for leave to appeal, 
without a right to present transcript, briefs, or argument in 
convincing the court of the “appealability” of his Bee 
Rule 28, D.C.C.A. Rules. A denial of the application cannot 


be appealed further and amounts to an affirmance of the trial 


court. 


3/ See Coppedge _v. United States, 369 U.S. 438 (1962). 
Cf. Anders v. California, 386 U.S. 738, 745 (1967), and 
Suggs v- United States, 132 U.S. App. D.c. 367 (1969) 
for consideration of court appointed counsel's role 
when he has been appointed to a frivilous appeal. 


4/ Title 17, Section 301(b), D.c.Code. 


The absurd arbitrariness of this appellate scheme 

is further demonstrated by the fact that convicted defendants 
given neither fine, imprisonment, or 2 period of probation 
have a right to appeal. The D.c.Cc.A. in Thomas v- United 
States, 129 A.2d 852 (1957) held that a defendant convicted 
of assault where the judge said that “execution of sentence 
is suspended and the defendant is released on his personal 
bond not to repeat the offense", was entitled to an appeal 
as of right. The Court rejected the government's argument 
that because no penalty was imposed, it was necessarily 
less than $50.: 

No fine or money penalty was levied Seastioe 

defendant. Hence it cannot be said to be 

less than $50.; indeed it cannot be measured 

in money terms. 129 A.2da 852, 853. 
If the antecedent of the above underscored "it" is the right 
to appeal, it appears that the D.C.c.A. is also uncomfortable 


| 
using the screening process of 11-741 (c). In any event, the 


Thomas reasoning permits @ defendant who has not been deprived 


of liberty or property to appeal as of right; the same 


defendant given a one aollar fine would have only a discre- 


tionary appeal. 


The irrationality of "monetary standard" of appellate 


review is further demonstrated by examining the operation of 


= ot 


@isorderly conduct prosecutions. At least two distinct 
problems result from the fact that the right of appeal is 

a @irect function of the trial judges sentencing discretion: 
1) the first, of course, is possible conflict of interest. 

A trial judge who is unsure of the legal basis for his 
decision knows’ that he can avoid careful appellate scrutiny 

of the trial by levying a fine under $50. Such a case might 
well involve significant freedom of speech or police abuse 
issues, as appellant's case does. The problem of legal uncer- 


tainty is compounded in the appellant's case by the general 


language of 22-1121, District of Columbia Code (1967), and 


the paucity of appellate decisions interpreting that statute, 
i.e., a trial judge, justifiably uncertain of the law 
because of the absence of appellate guidelines, might well 
keep the fine under $50, to reduce Bis chances of reversal 

on appeal. The "monetary standard” thereby serves to inhibit 
an@ often prevent appellant review of the very cases which 
shoulda be given the closest appellate scrutiny. 

2) The operation of the collateral system inhibits the 

judge from levying an appropriate fine. A person arrested 


for disorderly conduct can choose to forfeit the $10 collateral, 


| 
rather than stand trial and risk a sentence of ninety days 
| 
and $250. Title 22, Section 1121, D.c. Code. A judge levying 
a fine in excess of $10 appears to be punishing a defendant 


S/ 


for going to trial, and, therefore, those who stand trial 


"litigate as matter of escapee There is a eieae 
likelihood that the few disorderly cases which go to trial 
raise meritorious issues, particularly when even the success- 
ful defendant may lose more than $10 in lost wages. and attor- 
ney fees. Moreover, the deterent effect of the collateral 


system means that most cases of police error and abuse 
| 


never even reach the trial level. There should be greater 


judicial responsibility in those few cases reaching the 


appellate level to fashion enforcement guidelines. 
In short, the "monetary standard" of apennnee review 
is not just irrelevant to the purposes of appellate review, 
in practice it can operate to screen out the so most deser- 


ving of appellate review. The “monetary standard" is a gross 


| 
5/ District of Columbia v. Knight, Criminal No. D.C. 176-67 
(unpublished opinion of Judge Murphy, dated June 16, 1967). 


6/ Ibid. p- 15- 


@enial of equal protection of the laws and should be declared 


unconstitutional and invalid. 


ARGUMENT III 
THE PRE-APPEAL SCREENING SCHEME OF 11-741(c) IS IMPRACTICAL 
AND UNSOUND IN PRINCIPLE 
As a matter of policy, the pre-appeal screening scheme 


of 11-741(c) is undesirable. The prestigious American Bar 


Association Committee on Standards Relating to Criminal 


Appeals unequivocally condemns any scheme for pre-appeal 


screening and strongly recommends consideration of ‘an appeal 


on the merits at the earliest practical stage. The commentary 
notes: 


The grave difficulty of screening mechanisms 
such as these, however, is the necessity that 
the case_be prepared for decision on the: 
question of leave to appeal in almost the same 
manner as if the appeal were being heard! on 

the merits. A preliminary determination! by the 
appellate court of the probable merit of! every 
case in an effort to screen out frivolous 
appeals, administered in a way that does) not 
prejudice all appeals, seems to be undesirable 
on the simple, pragmatic ground of the added 
burden on the courts overriding any savings 
effected. . . . It can be doubted whether the 
savings effected by the elimination of frivolous 
appeals would outweigh the effort expended in 
isolating them. Particularly is that true if 
the minimal standards of procedural rigor and 
fairness are employed in making a ruling on the 
threshold question. A record is necessary. 
Counsel must actively address themselves to the 
matter. The judicial process must be invoked, 


‘s @enial is 
urks that such 
into a truncated 
y substitute for 
ut adequate briefs, without 
and without the normal 
wrt handling of decisions 
66, 69. 


-e (if not take more time) and only 


@ecision on the merits. An examination of 


reveals that of twenty applications for appeal filed with 


the D.C.C.A. tke were granted, and sixteen were denied. - 


One fourth (four) of the denials were further appealed 
to this Court, of which two were remanded back to the D.C.C.A. 


for a disposition e merits, one was denied, and the 


Of course,’ even the assumption of the ABA Committee 

that the preparation of a case for leave to appeal 

would include record and transcript is not implemented 

in D.C.C.A. Rules. Rule 28 provides only for completion 
of a two page application for appeal citing points 

ane authorities. There is no requirement that the 
D.C.C-A. even have a statement of proceedings and evidence 
in ruling on an application for appeal. See Argument I. 


instant case is pending. More revealing is the ai sposition 
of non-traffice cases under this scheme: Of Six Non-Traffic 
appeal applications, two were granted and four were denied. 
Three of those four appealed further to this court. Two 
were remanded for a hearing on the merits. The third, 

this case, is pending. The fourth D.C.C.A. Genial might 
also have appealed further, except that his application 

was denied, because the D.C.C.A. said that he was entitled 
to an appeal as of right, and his case was considered on 

the merits. (See Appendix case number 13). This breakdown 


@oes not include one motion for reconsideration in! the 


D.C.C.A. and the reappeal of a case back to this Court after 
a remand to the D.C.C.A. (Case number 3). The case at bar 
is an example, albeit extreme, of how appellate time is 

not saved by the screening process of 11-741(c). Three 
judges of the D.C.C.A. considered and denied the appellant's 
application for appeal on May l, 1969. Three months later, 
August 27, 1969, two judges of this Court denied appellant's 
application for allowance of appeal. Over five months later, 


February 10, 1970, eight judges of this Court, sitting en banc, 


voted (5-3) to grant appellant's petition. Fifteen months 


have gone by since the trial of this case; eleven appellate 
judges have considered the case; yet, the merits of the appeal, 
trial errors, have not been touched. If the purpose of 

the $50 appeal standard was to eliminate frivolous cases 

from appellate court Gockets, it has been spectacularly un- 
suecessful in this case- 

To the extent that disorderly conduct is verbal conduct, 
as in appellant's case, the mandate for careful appellate 
scrutiny ané supervision is unmistakeable and overwhelming. 
The “preferred freedoms” doctrine first enunciated by the 
Supreme Court in Herndon v. Laury, 301 U.S. 242 (1937), is 
particularly appropriate given the vague underlined language 
of the @isorderly conduct statute under which appellant was 

2/ 
charged. What are “circumstances such that a breach of 
the peace may be occasionea"? What standard should be 
used to judge “conduct offensive to others"? The line 
between constitutionally protected free speech and 
aisorderly conduct is extremely difficult to draw and can 
only be done on a case by case basis. Petitioner's case 


cannot be seen as a simple "garden variety" disorderly 


2/ Title 22, Section 1121(1), D.c.Code. 
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case--if there is such a thing. He was asking 2 public servant 
to do his duty and criticizing him for not doing ite The 
point at which such activity ceased to be protected and there- 


fore unlawful cannot be decided summarily without transcript, 
| 


brief or argument. 


Policy consideration of police-community relations 
militate toward stronger judicial control through active 
appellate review of disorderly conduct cases. This Court 


has already noted that problem in the Williams, supra, decision. 
| 


Quoting the findings of the President's Commission /on Crime 
in the District of Columbia, this Court said: 


" ..Close examination of these [disorderly 
conduct] provisions is appropriate because 
of their persuasive impact on police-com- 
munity relations and their vulnerability to 
constitutional challenge." (Slip op. p- 3). 


Chief John B. Layton in a memorandum to the force (See Appendix) 


dated July 11, 1968, on the enforcement of disorderly conduct 


statutes, recognized the sensitive nature of such enforcement: 
The enforcement of these disorderly conduct 
statutes is one of the most difficult and 
sensitive problem areas currently confronting 
police officers. It is recognized that serious 
consequences may result, not only for the 
community but for the police officer, if the 
enforcement of these statutes is improperly 
handled. Therefore, it is the purpose of 


29 


guidelines which 
in carrying out 
maintaining peace 


standards 


by this Court in Williams, 


rovoking violence", "“con- 


“monetary 


CONCLUSION 


For the foregoing reasons, this Court should teverse 


the judgment of the District of Columbia Court of Appeals, 
hold that 11-741(c) of the District of Columbia Code is 
unconetitutional and appellant entitled to an appeal as of right, 


and remand for a hearing of the appeal on the merits. 


Respectfully submitted, 
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Lawrence H. Schwartz 
Legal Aid Agency 
310 Sixth Street, N.W. 
Washington, D.C. 20001 
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ISTRICT OF COLUMBIA COURT _OF_ APPEALS: APPLICATION FOR 


DISTRICT OF COLUMBIA COURT OF APS 


APPEAL WHERE SENTENCE LESS THAN $so 


DATA SUMMARY 
July 1 - 30, 1970 
Applications for Appeal 


Traffic 
Non-Traffic 


D.C.f.A, Disposition 
Granted 
Denied 
Withdrawn 
Appealed to U.S.C.A,. 
Remanded to D.C.C,A- 
Denied 
Pending 
Disposition of non-traffie 
D.C.C.A. Granted 
D.C.C.A. Denied * 


U.S.C.A. Granted or Remanded 


Denied 


eS Pending 


* One denied because appeal as of right was granted (#13) 


D.C. COURT OF APPEALS 


July 1, 1968 - June 30, 1969: CASES 
i. CASE: John P. ADAMS v. U.S. NON-TRAFFIC 
DATE OF APPLICATION: July 19, 1968 
ORIG.APP.NO.: 3882 
G.8,. NO.: 24001-68A 
SUDGE (G.S.): Kronheim 
DISPOSITION: Denied...Appealed to U.S.C.A. and remanded... 
Granted. 
EXPLANATION: Unlawful Assembly; Profane and Indecent 
Language (22-1107) ...$25 suspended... .Appealed 
to D.C.C-A. and denied...Appealed to U.S.C.A. 
and remanded for further proceedings in 
light of Hunter v- D.C.--on motion of Govern- 
ment to remand...D.C.C.A. granted. 


CASE: Alonzo BOHANNON v. U.S. 

DATE OF APPLICATION: July 29, 1968 

ORIG. APP. NO.: 3889 

G.S. NO.: U.S. 20104-68A 

JUDGE (G.S.): Pryor 

DISPOSITION: Denied 

EXPLANATION: $30..-Appealed to D.C.C.A. and denied... 
Government did not answer. 


CASE: Lois LANGE v. U.S. NON-TRAFFIC 

DATE OF APPLICATION: August 2, 1968 

ORIG. APP. NO.: 3897 

G.S. NO.: 24811-68A 

JUDGE (G.S.): Kronheim 

DISPOSITION: Denied...Application to U.S.C.A. and remanded... 
D.C.C.A. Denied...Appealed to U.S.C.A. and 
pending. 


CASE: Lemuel N. GEORGE v. D.c. 

DATE OF APPLICATION: September 30, 1968 

ORIG. APP. NO.: 3936 

G.S. NO.: 35937-68A 

JUDGE (G.S.): Beard 

DISPOSITION: Denied | 

EXPLANATION: Running Red Light...$15 or 5 days. ..Appealed 
to D.C.C.A. and denied...Government answered-—- 
said was factual question. 


-S330— 


CASE: George J. SHARPLEY v. D.C. 

DATE OF APPLICATION: October 10, 1968 

ORIG.APP.NO.: 3946 

G.S. NO.: 36791-68A 

JUDGE( G.S.): Beard 

DISPOSITION: Denied...Application to U.S.C.A. and denied. 

EXPLANATION: Follow Vehicle More Closely Than Reasonable... 

' $25 or 10 days.--Appealed to D.C.C.A. and 

denied...Application to U.S.C.A. and denied. 


CASE: Archie PARNELL v. D.C. 

DATE OF APPLICATION: November 1, 1968 

ORIG.APP.NO.: 3961 

G.S. NO.: 1TR32018-68A,8 

JUDGE(G.S.): Scalley 

DISPOSITION: Denied 

EXPLANATION: Failure To Wear Proper Glasses...$10... 
- Appealed to D.C.C.A. and denied. 


CASE: In Re Leroy NESBITT NON-TRAFFIC 
DATE OF APPLICATION: November 8, 1968 
ORIG.APP.NO.: 3965 


JUDGE(G.S.): Murphy 

DISPOSITON: Granted and Reversed 

EXPLANATION: Contempt of Court (Pailure to advise Court of 
another appearance)..-$25 or 2 days... 
Appealed to D.C.C.A. and granted and 
reversed...No rule to show cause issued. 


CASE: Oscar Franklin SMITH v. D.C. 

DATE OF APPLICATION: December 31, 1968 

ORIG.APP.NO.: 4009 

G.S. NO.: 46092-68A 

JUDGE (G.S.): Korman 

DISPOSITION: Denied 

EXPLANATION: Pailure To Obey Red Light...$20..-Appealed 
to D.C.C.A. and denied. 


CASE: John F. BANZHAF v. D.C. 

DATE OF APPLICATION: March 3, 1969 
ORIG.APP.NO.: 4066 

G.S. NO.: 6936-69A 

JUDGE(G.S.): Neilson 

DISPOSITION: Withdrawn 


os. 


EXPLANATION: Speeding--more than 35 m.p-h....$15... 
Appealed to D.C.C.A...-Stipulation of With- 
drawal of Application for Allowance of Appeal. 


| 
10. CASE: Joyce Doreen WILLIAMSON v. D.C. NON-TRAFFIC 
DATE OF APPLICATION: March 7, 1969 
ORIG.APP.NO.: 4075 
G.S. No.: 6562-68A 
JUDGE(G.S.): Edgerton 
EXPLANATION: Breach of Peace (22-1121 {2] )--Demonstrating 
at White House...$10 suspended..-.Appealed to 
D.c.C.A. (That trial court did not consider 
constitutional questions) and granted. 
| 
ll. CASE: William E. CAVANAUGH v. D.C. NON-TRAFFIC 
DATE OF APPLICATION: April 18, 1969 
ORIG.APP.NO.: 4117 
G.S. NO.: 10286-69 
JUDGE(G.S.): Greene 
DISPOSITION: Denied...Appealed to U.S.C.A. and denied... 
Appealed to U.S.C.A. for rehearing en banc 
and granted and pending. 


12. CASE: Erhan DINCER v. D.C. 

DATE OF APPLICATION: May 29, 1969 

ORIG.APP.NO.: 4153 

G.S. NO.: 19559-69B 

JUDGE (G.S.): Kronheim 

DISPOSITION: Denied 

EXPLANATION: No Parking Violation...$25 or 5 days... 
Appealed to D.C.C.A. and denied. 


13. CASE: Grant SYKES v. U.S. NON-TRAFFIC 

DATE OF APPLICATION: June 9, 1969 

ORIG.APP.NO.: 4162 and 5042 

G.S. NO.: U.S. 17205-69A 

JUDGE(G.S.): Greene 

DISPOSITION: Denied | 

EXPLANATION : Contempt...$25...Appealed to D.Cc..c.A. and 
denied...Because applicant entitled to an 
appeal as of right. 


14. 


CASE: Alvin F. BECK v. D.C. 

DATE OF APPLICATION: June 18, 1969 

ORIG.APP.NO.: 4172 

G.S. NO.: 21591-69A 

JUDGE (G.S.): Hyde 

DISPOSITION: Denied 

EXPLANATION: Failure To Obey Red Light...$15 or S days... 
| Appealed to D.C.C.A. and denied. 


Julv 1, 1969 - June 30, 1970 


SO Se 


15. 


CASE: Gregory A. HARRISON v.- D.C. 

DATE OF APPLICATION: October 13, 1969 

ORIG.APP.NO.: 4290 

G.S. NO.: 37174-69A 

JUDGE (G.S.): Neilson 

DISPOSITION: Denied 

EXPLANATION: Passed Red Light...$15 or 5 d@ays...Appealed 
to D.C.C.A. and denied. 


CASE: Walter D. KESTING v. D.c. 

DATE OF APPLICATION: October 13, 1969 

ORIG.APP.NO.: 4291 

G.S. NO.: 43519-69A 

JUDGE(G.S.): Goodrich 

DISPOSITION: Denied 

EXPLANATION: Passing Red Light...$10 or 2 days...Appealed 
to D.C.C.A. and denied. 


CASE: Matthew C. DONAHUE v. D.C. 

DATE OF APPLICATION: January 26, 1970 

ORIG.APP. NO.: 4403 

DISPOSITION: Denied 

EXPLANATION: Parking Within 40 Ft. of Intersection...$10... 

Appealed to D.C.C.A. and denied. ..Motion 

for Reconsideration of Denial to D.C. CHAT cise 
Denial. 


CASE: Clifton Henry DILLARD v. D.C. 
DATE OF APPLICATION: January 27, 1970 
ORIG.APP.NO.: 4404 

G.S. NO.: TR3038-70 

JUDGE (G.S.): Korman 


DISPOSITION: Denied 
EXPLANATION: Changing Lanes Without Caution.. -$20 or 
days...Appealed to D.C.C.A. and denied. 


CASE: John A. EICHLER v. D.C. 

DATE OF APPLICATION: March 27, 1970 

ORIG.APP.NO.: 4432 

G.S. NO.: TR9561-70 

DISPOSITION: Withdrawn 

EXPLANATION: Obstructing Traffic..-.$10 suspended... 
Appealed to D.C.C.A. and withdrawn. 
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Appeal From The District Of Columbia 


Court Of Appeals 


BRIEF FOR APPELLEE 


ISSUE PRESENTED FOR REVIEW 
The only issue presented for review is stated in the order 
entered by this Court en banc on February 10, 1970, as follows: 


"Was * * * (appellant, having been sentenced 
to pay a fine of $25 or, in default thereof, to 
serve 5 days in jail] entitled to appeal as of, 
right under § 11-741(c) of the D. C. Code to 
the District of Columbia Court of Appeals?" 


The case was previously before the Court, under the same title 
and number 4117 Original, for consideration and reconsideration en banc 
of appellant’s petition for the allowance of an appeal from the judgment 


of the District of Columbia Court of Appeals. 


COUNTER-STATEMENT OF THE CASE 
On April 15, 1969, appellant was convicted in the Court of 
General Sessions of disorderly conduct in violation of § 22-1121, D. C. 
Code, 1967. He was sentenced to pay a fine of $25 or, in default 
thereof, to serve 5 days in jail, and execution of the sentence was 


suspended pending appeal. 


Appellant thereafter sought review of his conviction in the Dis- 


trict of Columbia Court of Appeals by application for the allowance of 
an appeal (R. 1). By order entered May 1, 1969, the District of Co- 
lumbia Court of Appeals denied the application for allowance of an ap- 
peal in accordance with the provisions of § 17-301, D. C. Code, 1967 
(Supp. TI, 1970) (R. 10). 
On May 12, 1969, appellant filed in this Court a petition for 

allowance of an appeal, seeking review of the judgment of the District 
of Columbia Court of Appeals. Briefs in support of and in opposition 


to the petition were subsequently filed by the parties. and by order 


entered August 27, 1969, the Court denied the petition for allowance of 
an appeal. 

Appellant thereafter filed a suggestion for reconsideration en 
banc of the Court's order of August 27, 1969. In an order entered 
February 10, 1970, the Court allowed appellant to prosecute an appeal 
from the judgment of the District of Columbia Court of Appeals, but 
limited the appeal to the solitary issue of whether eppetiaat was “en- 
titled to appeal as of right under § 11-741(c) of the D. C. Code to the 


District of Columbia Court of Appeals."" Three judges would have 


denied the petition for allowance of an appeal and four other judges 


would have added the additional issue of whether the sentence of a fine 


of $25 or, in default thereof, 5 days in jail is a valid sentence. 


ARGUMENT 
I 
Because appellant failed to lay an appropriate 
~~ foundation in the District of Columbia Court 
of Appeals for the relief now sought, his © 
petition for allowance of an appeal should 
be di: smissed as improvidently granted. 
It is clear from the record that appellant was represented by 
counsel in the trial court and in the District of Columbia Court of Ap- 


peals, as well as in this Court. In the application for allowance of an 


appeal filed in the District of Columbia Court of Appeals, appellant 
sought review on several grounds among which were the asserted un- 
constitutionality of the applicable disorderly conduct statute and the 
asserted infringement by police officers of appellant's right of free 
speech. Appellant additionally challenged the sufficiency of the evi- 
dence to support the conviction and also claimed that the trial court 
unreasonably curtailed his right of cross-examination. In his brief 
in support of the petition for allowance of an appeal filed in this Court, 
appellant advanced none of these grounds. Instead, for the first time, 
he challenged the constitutionality of the statutory scheme pursuant to 
which he was afforded discretionary review of his conviction by the 
District of Columbia Court of Appeals. (See brief for petitioner in 
support of petition for allowance of an appeal at 2.) 

A recent decision of this Court makes manifest that appellant 
should not be permitted to assert for the first time in this Court that 


he was erroneously denied an appeal of right in the court below. In 


Hollingsworth v. United States, 124 U. S. App. D. C. 27, 360 F. 2d 


842 (1966), as in this case, counsel attempted to raise in this Court 
for the first time the question of whether a sentence involving the im- 
position of a $25 fine (in default of which the defendant was to serve 


15 days in jail) should be reviewed by an appeal of right rather than 


by an application for the allowance of an appeal. Refusing to consider 
his contention due to its belated advancement, this Court said: 


"Petitioner's counsel seeks to raise in this 
court the issue that petitioner should have had 
an appeal of right in the D. C. Court of Appeals. 
The sentence imposed was 2 twenty-five dollar 
fine or fifteen days in jail. Counsel says that 
such an alternative sentence is not ‘less than 
$50' within the meaning of D. C. Code § 11- 
741(c). See Wildeblood v. United States, 109 
U. S. App. D. C. 163, 164, 284 F. 2d 592, 

593 (1960) (dissenting opinion of Edgerton, ‘3. ). 
However, petitioner did not proceed by the : 
filing of a notice of an appeal inthe D. C. | 
Court of Appeals, and the application for a — 
discretionary appeal in that court stated that 
the penalty imposed was a '$25 fine, sentence 
suspended.' There may be merit in the is- 
sue petitioner seeks to raise, but itis not | 
properly before this court since it was not | 


raised in the court below.” (124 U. S. App. 
D. C. at 28, footnote 3; emphasis added.) — 


It is true, of course, that the application for the allowance of 
an appeal in question, unlike that in Hollingsworth, recites that appel- 
lant was to serve a specified number of days in jail in default of the 

| 


payment of the fine imposed. This circumstance, however, does not 


constitute a valid basis for distinguishing Hollingsworth from the case 


at hand, for it is the regular practice of the Appeals Clerk of the Court 
of General Sessions, whenever an application for the allowance of an 


appeal is filed in a criminal case, to promptly transmit to the District 


of Columbia Court of Appeals a copy of the information, which invari- 
ably has recorded thereon the sentence imposed, for consideration by 
the Court of Appeals in acting on the application. Consequently, the 
additional specification in the application of appellant's amenability to 
default imprisonment amounts to mere surplusage. Hollingsworth 
accordingly provides this Court with ample justification for dismissing 


the petition for the allowance of an appeal as improvidently granted. 


Moreover, it would appear that the appeal should be dismissed 


for the additional reason that this Court lacks jurisdiction over the 
subject matter. In this connection, § 17-301, D. C. Code, 1967 
(Supp. I, 1970), provides with respect to an application for allowance 
of an appeal that: 


'* = = When any one of them [the three 
judges of the court below considering the ap- 
plication] is of the opinion that the appeal should 
be allowed, the appeal shall be recorded as 
granted, and the case set down for hearing on 
appeal. It shall be given a preferred status 
on the calendar, and heard in the same manner 
as other appeals in the court. When the three 
judges are of the opinion that the appeal should 
be denied, the denial shall stand as an affir- 
mance of the judgment of the trial court, and 


there shall be no further appeal.'’ (Emphasis 
added. ) 
In Wildeblood v. United States, 109 U. S. App. D. C. 163, 284 


F. 2a592 (1960), the United States took the position that the under- 


scored language means just what it sayS, with the result that this Court 
lacked jurisdiction to review a judgment cf the then Municipal Court of 
Appeals denying an application for allowance of an appeal. The United 
States supported its argument by an extensive discussion of the relevant 
legislative history. (See brief for the United States filed July 29, 1959, 
in U. S. App. No. 15,054, at 6-10. ) A similar position was subse- 
quently taken by the District of Columbia in Stone v. District of Co- 
lumbia, 123 U. S. App. D. C. 291, 359 F. 2d 275 (1966). (See brief 
for the District of Columbia filed December 20, 1965, at . 12.) To 
date, however, this Court has not rendered an opinion discussing the 
significance of the underscored provision of § 17-301, supra, in light of 
its legislative history. In certain instances this Court has upheld the 
judgment of the District of Columbia Court of Appeals denying an appli- 


cation for allowance of an appeal. See, for example, Stone v. District 
| 


of Columbia, supra; Hollingsworth v. United States, supra. On other 


occasions, this Court, in the exercise of its supervisory power, has re- 
manded to the District of Columbia Court of Appeals, with directions to 
allow an appeal, cases where the lower appellate tribunal applied im- 
proper standards in its initial treatment of the application. See Wilde- 
blood v. United States, supra, 109 U. S. App. D. C. at 188, 284 F. 2d 


at 595; Willis v. Retail Adjustment Bureau, Inc., 127 v. S. App. D. C. 


360. 384 F. 24312 (1967). It warrants emphasis in this latter regard 
that. should this Court now remand the case to the District of Columbia 
Court of Appeals on the ground that appellant was entitled to an appeal 
of right to that court in the first instance, this Court would be basing 
its action upon 2 ground which was not before the District of Columbia 


Court of Appeals at the time it denied appellant’s application. 


Il 


Because the alternative five-day prison term 
S imposed upon appellant to enforce 
collection of a monetary fine, it is nota 
part of the Sentence So as to entitle appel- 
lant to an appeal of right to the District 
of Columbia Court ppeals. 


In its en banc order of February 10, 1970, this Court limited 


the appeal to the solitary question of whether appellant was "entitled 

to appeal as of right under § 11-741(c) of the D. C. Code to the Dis- 
trict of Columbia Court of Appeals.” Instead of briefing this question, 
appellant focuses his attention on the issue of whether the denial of his 
application for allowance of an appeal by the District of Columbia Court 
of Appeals, in an assertedly summary and informal manner, deprived 
him of due process of law and the additional issue of whether a statutory 


scheme making an appeal of right contingent upon the amount of the fine 


imposed creates a denial of equal protection of law. And the brief of 
the amicus curiae, instead of discussing the issue set forth in this 
Court's order, advances the proposition that, under peering due 
process concepts, at least one appeal of right must be allowed in all 
criminal cases, including those in which the penalty imposed is less 
than $50. Because all of these issues are manifestly beyond the scope 
of the en banc order of this Court, appellee will refrain from briefing 
them unless specifically requested to do so by the cote In this latter 
event, of course, appellee is willing to file a supplemental memo- 
randum setting forth its position on any or all of such issues. 
Following his disorderly conduct conviction, z appellant was 
sentenced to pay a fine of $25, in default of which he was to serve 5 


days in jail. Stated in terms of this Court's en banc order, the 


| 
question involved is whether the possible 5-day prison term to which 


—— —— —<—$—————— 


1 Appellant incorrectly attributes to appellee a concession that 
appellant's factual version of what transpired at trial is correct (brief 
at 3). In both its objections to the application for allowance of an ap- 
peal filed in the District of Columbia Court of Appeals and in its brief 
in opposition to the petition for allowance cf an appeal filed in this Court, 
appellee consistently maintained that appellant failed to advance a 
sufficient recital of the proceedings and evidence reasonably to present 
the rulings sought to be reviewed. 


appellant is amenable is part af the penalty so as to render the penalty 
in excess of $50, and thus confer an appeal of right to the District of 
Columbia Court of Appeals, as opposed to the discretionary review en- 
visioned by § 11-741(c), supra. Under that statutory provision: 


“Reviews of judgments of the Small Claims 
and Conciliation Branch of the District of Co- 
lumbia Court of General Sessions, and of judg- 
ments in the criminal division of that court 
where the penalty imposed is less than $50, 
Shall be by application for the allowance of an 
appeal, filed in the District of Columbia Court 

Appeals.” (Emphasis added. 


At the outset, it must be emphasized that both the District of 
Columbia Court of Appeals and this Court have previously held that a 


sentence providing for imprisonment as an alternative to the payment 


- 


of a fine does not give rise to an appeal of right where, as here, the 


fine is less than $50. The reason for such a rule is that the alternative 


2 


imprisonment is merely the mode, authorized by law,” of enforcing 


2 Section 16-706, D. C. Code, 1967, provides: 


“The Court of General Sessions may enforce 
any of its judgments rendered in criminal cases 
by fine or imprisonment, or both. Except as 
otherwise provided by law, in any case where 
the criminal division of the court imposes a 
fine, the court may, in default of the payment 
of the fine imposed, commit the defendant for 
such a term as the court deems right and proper, 
not to exceed one year.” 


11 


payment of the fine and, as such, is not part of the sentence. In 


Yeager v. District of Columbia, 33 A. 2d 629, 630 (D. C. Mun. App., 


1943), the court said: 


"The fact that the judgment on each charge 
was $25 or thirty days does not take it out of | 
that class of judgments designated in the statute 
as ‘where the penalty imposed is less than $50." 
The alternative of imprisonment is but the mode, 
authorized by Section 11-616 of the Code, for 
enforcing payment of the fine imposed, and may 
be avoided by payment of the fine.” (Footnote 
omitted. ) 


In Wildeblood v. United States, 109 U. S. App. D. C. 163, 284 
F. 2d 592 (1960), the appellant was convicted of soliciting for lewd and 
immoral purposes in violation of what is now § 22-2701, D. C. Code, 
1967. The statutory penalty provided for this offense was a fine of not 
more than $50 or imprisonment for not more than 90 days, or both such 
fine and imprisonment. The sentence actually imposed upon the appel- 
lant was a fine of $25 or, in default thereof, 10 days in jail. In an ex- 
tensive brief filed in this Court, the appellant conceded that this sentence 
did not render the case appealable as of right to the then Municipal Court 


of Appeals. S 


a 


3 at pages 14 and 15 of his brief, filed July 8, 1959, in U. S. 
App. No. 15,054, the appellant states: 
(continued on following page) 


The concession in Wildeblood foreshadowed the approach taken 


by this Court, for in an opinion written by Judge Bastian and concurred 
in by Judge Burger (now Chief Justice Burger), the Court concluded 
that the applicable statutes did not afford an appeal of right to the then 
Municipal Court of Appeals, notwithstanding that the penalty imposed 
was 2 fine of $25 or, in default thereof, 10 days in jail. Discussing, 
in light of Supreme Court decisions, the nature of the alternative im- 
prisonment as a means of compelling payment of the fine, the Court 
said (109 U. S. App. D. C. at 169, 284 F. 2d at 598): 


“In addition, it is of interest to note that in 
the case of Ex parte Jackson, 96 U. S. 727, 24 
L. Ed. 877, the Supreme Court held that when 
a party is convicted of an offense and sentenced 
to pay a fine, it is within the discretion of the 
court to order his imprisonment until the fine 
shall be paid. And, to the same effect, see 
Hill v. Wampler, 298 U. S. 460, 56S. Ct. 760, 
80 L. Ed. 1283, in which the Supreme Court 
said: 


3 (continued) 

""* * * Appellant does not contend that he has 
an appeal of right to the Municipal Court of Ap- 
peals. This is so even though Appellant's sen- 
tence of a $25.00 fine was enforced with the al- 
ternative promise of incarceration for a period 
of ten days, if the fine was nct paid. * **" 


'The payment of a fine imposed by 
a court of the United States in a crim- 
inal prosecution may be enforced by 
execution against property in like man- 
ner aS in civil cases * ** . In the 
discretion of the court the judgment’ 
may direct also that the defendant 
shall be imprisoned until the fine is 
paid* * *. If the direction for im- 
prisonment is omitted, the remedy 
by execution is exclusive. Imprison- 
ment does not follow automatically 
upon a showing of default in payment. 
It follows, if at all, because the con- 
sequence has been prescribed in the 
imposition of the sentence. The 
choice of pains and penalties, when 
choice is committed to the discretion 
of the court, is part of the judicial 
function. This being so, it must 
have expression in the sentence, and 
the sentence is the judgment." Id. at 
pages 463-464, 56S. Ct. at page 762." 


In Wildeblood, the Court made the additional observation that if, 


in cases such as the instant one, an appeal of right were to be afforded, 


the language of § 11-741(c) quoted above “would be rendered nugatory, " 


stating (109 U. S. App. D. C. at 167, 284 F. 2d at 596): 


"* * * In practically every criminal case be- 
fore it resulting in a conviction where the Muni- 
cipal Court orders a fine, it adds the provision 
for a jail term on failure to pay the fine. If the 
view of our dissenting colleague were to be adopted, 
the practical result would be that appeal may be 
taken in every case as a matter of right. This 
we do not believe was the intent of Congress. ***" 


As recently as June 29, 1970, the Supreme Court reiterated the 
view that imprisonment in default of payment of a fine is not a part of 
the pena i,. Thus, in Williams v. Ilincis, 399 U. S. 235, the Court, 
speaking through Chief Justice Burger (who as previously pointed out 
concurred with Judge Bastian in Wildeblood while a member cf this 
Court), stated (399 U. S. at 240): 

* « = « (C]ommitment for failure to pay has 
not been viewed as a part of the punishment or 
as an increase in the penalty; rather, it has 
been viewed as a means of enabling the court 
to enforce collection of money that a convicted 
defendant was obligated by the sentence to pay. 
The additional imprisonment, it has been said, 
may always be avoided by payment of the fine." 
(Footnote omitted. ) 
It is not without significance that, in support of these pronouncements, 


the Chief Justice cited the decision of the Municipal Court of Appeals 


for the District of Columbia in Peeples v. District of Columbia, 75 


A. 2d 845, 847 (1950) (399 U. S. at 240, footnote 15). 

Recent events lend additional support to the conclusion that the 
holding of the Municipal Court of Appeals in Yeager v. District of Co- 
lumbia, supra, and the holding of this Court in Wildeblood v. United 
States, supra, réflect the applicable law in this jurisdiction today. 


Section 11-721(c) of the District of Columbia Court Reform and Criminal 


15 


procedure Act of 1970 (P. L. 91-358)" contains provisions substan- 
tially similar to the provisions of § 11-741(c), D. C. Code, 1967. 
It is submitted that the effect of the enactment of § 11-721(0), supra, 
is to give congressional approval to the long-standing interpretation 
placed upon § 11-741(c) by the appellate courts of this jurisdiction. 

"It is settled that ‘subsequent legislation may be considered to 
to assist in the interpretation of prior legislation upon the same sub- 
ject.''’ Great Northern Railway Co. v. United States, 315 U. S. 262, 


277 (1942); accord W. A. Sheaffer Pen Co. v. Lucas, 59 App. D. C. 


323, 41 F. 24117 (1930). And it is a cardinal rule of statutory con- 


0 


4 section 11-721(c) of P. L. 91-358 provides: 


“Review of judgments of the Small Claims 
and Conciliation Branch of the Superior Court 
of the District of Columbia and of judgments | 
in the Criminal Division of that court where 
the penalty imposed is a fine of less than $50 
for an offense punishable by imprisonment of 
one year or less, or by a fine of not more — 
than $1,000, or both, shall be by application 
for the allowance of an appeal, filed in the — 
District of Columbia Court of Appeals." 


Under the same Public Law (§ 11-102), the District of Columbia 
Court of Appeals will soon become the “highest court of the District of 
Columbia. " 


struction that. when the courts have placeda construction on statutory 
language and such language is thereafter considered by the legislature 
and permitted to stand unchanged, it is presumed that the legislature 
adopts the language as construed. See Smith v. Lyon, 133 U. S. 315 
(1890): United States v. Dixon, 347 U. S. 381 (1954); District of Co- 
lumbia v. Johnson & Wimsatt, 82 U. S. App. D. C. 81, 160 F. 2d 913 
(1947): New York Credit Men's Adj. Bur. v. A. Jesse Goldstein & Co., 
276 F. 24886 (2nd Cir., 1960); Payne v. SS Tropic Breeze, 423 F. 2d 
236, 241 (ist Cir., 1970). 
In New York Credit Men's Adj. Bur. v. A. Jesse Goldstein & 
Co., supra, the Court said (276 F. 2d at 888): 
"= = = Both of these earlier provisions were 
considered by the Courts of Appeals, and we 
think that in enacting § 56(b) Congress intended 
to adopt the interpretation that had already been 
placed upon this language by the courts. AS 
has often been said, when Congress uses lan- 


guage having a recognized construction from 
former acts, it will be supposed to have used 


the'words in the same sense in which they were 
previously used, in the absence of any indication 
of a contrary legislative intent.” 
Applying the above principles to the instant case, it is abun- 
dantly clear that the statutory language involved in this appeal has been 


in existence for many years. Ever since the ruling of the Municipal 


Court of Appeals in Yeager v. District of Columbia, supra, in 1943, 


| 
this language has consistently been construed te mean that there can be 
no appeal of right when imprisonment is decreed as a means of com- 
pelling payment of a monetary fine of less than $50. Itis likewise 
clear that, although such language has been the subject of renewed 
legislative consideration, it has been permitted to stand wnamended. 
Clearly, therefore, the consistent judicial construction ct the statutory 
language should not now be overturned. 

It has long been well settled that courts are bound t defer to 
any reasonable construction placed by a governmental agency upon 
statutes concerned with its sphere of operation. See, e. c , Udall v. 
Tallman, 380 U. S. 1, 16 (1965); Jordan v. Acacia Mutual Life In- 
surance Co., 133 U. S. App. D. C. 224, 409 F. 2d 1141 (1969); 
Sutherland, Statutory Construction, § 5103, 3rd ed., Volume 2, Horack. 


In like manner, this Court should defer to the reasonable and long- 
\ 


standing construction placed by the District of Columbia Court of Appeals 


on the statutory provisions involved. | 

Appellee is not unmindful that cases may arise in which an indi- 
gent defendant will assert that his sentence of a fine and an alternate 
jail term is, for all practical purposes, a prison sentence and thus ap- 
pealable of right. In such instances, there may be advanced the claim 


that, as applied to such a defendant, § 11-741(c) must be construed to 


be inapplicable. Hf, however, § 11-741(c) is to be so construed, it 

will inexorably follow that an indigent defendant sentenced to pay a fine 
of less than $50 and to be imprisoned only in the event of its nonpayment 
will be afforded more advantageous appellate review rights than his 
non-indigent counterpart. Confronted with an identical sentence, the 
non-indigent defendant will obviously be restricted to review by appli- 
cation for an allowance of an appeal. The resulting discrimination in 
favor of the indigent defendant will manifestly give rise to constitutional 
questions of equal protection. Recognizing this problem in Williams 

v. Illinois, supra, the Supreme Court said (399 U. S. at 244): 


"The State is not powerless to enforce judg- 
ments against those financially unable to pay a 
fine; indeed, a different result would amount 
to inverse discrimination since it would enable 
an indigent to avoid both the fine and imprison- 
ment for non-payment whereas other defendants 5 
must always suffer one or the other conviction." 


3 While the Court ultimately held in Williams that an indigent 
criminal defendant may not be imprisoned for nonpayment of a fine be- 
yond the maximum period authorized by the statute regulating the sub- 
stantive offense, the Court nonetheless emphasized that it was not 
seeking to condemn the practice of imprisoning the defaulting defendant 
for a lesser period (399 U. S. at 243-245). Locally, under the Indi- 
gent Prisoners Act, a person incarcerated for failure to pay his fine 
is entitled to his release after 30 days confinement. In Clemmer v. 
Alexander, 111 U. S. App. D. C. 184, 295 F. 24176 (1961), the 
Court held that the Act is applicable to prisoners sentenced in the 
Court of General Sessions upon conviction of offenses prosecuted by 
the District of Columbia. 


On more than one recent occasion, this Court has reiterated 
the oft-stated proposition that constitutional problems of ‘this nature 
are to be avoided in the construction of statutes. Edwards v. Habib, 

wit eee) inl 

130 U. S. App. D. C. 126 at 129, 397 F. 2d 687 at 690 (1968); 
Thompson v. Mazo, __—sdz«wW S. App. D.C. 421 F. 2d 1156 at 
1161 (1970). | 

There is additional justification for avoiding such a problem in 
the case at bar. At no time in the Court of General Sessions did appel- 
lant claim inability to pay the $25 fine imposed, and the information dis- 
closes that he posted a $10 collateral deposit at a pOHCe: precinct sta- 
tion. Appellant did not seek to proceed in forma pauperis in the Dis- 
trict of Columbia Court of Appeals and he never suggested to that court 
that he lacked funds sufficient to pay the fine imposed. ‘Significantly, 
when he filed his petition for allowance of an appeal in this Court on 
May 19, 1969, appellant paid a docketing fee of $25. No suggestion 
of appellant's indigency was made until July &, 1970, On approximately 
5 months after this Court's en banc order allowing the appeal, when 
he filed in this Court a motion to proceed without prepayment of costs 


and a supporting affidavit. 


In Williams v. Illinois, supra, the constitutional propriety of 


subiecting the indigent prisoner to a period of imprisonment beyond the 
| 


statutory maximum was before the Supreme Court only because the 

prisoner made an appropriate record that " * * * he was indigent at 
all stages of the proceedings, [and] was without funds or property to 
satisfy the money portion of the sentence * ** ." 399 U. S. at 237. 


And as recently as July 15, 1970, in Watson v. United States, 


U. S. App. D. C. ; F. 2d (No. 21,186), this Court 


emphasized the necessity for an adequate record as a requisite to the 
proper construction of statutory provisions with constitutional over- 
tones, Stating (slip opinion at 21): 
"= * * This is, in short, not the kind of 

record upon which either the trial or appellate 

court can confidently adjudicate a serious issue 

of statutory construction with constitutional 

implications.” 
These considerations are equally applicable here. 

Finally, appellee submits that it is no answer to assert that ap- 
pellant may be unable to pay the $25 fine imposed on the basis of an 
affidavit of poverty filed in this Court more than a year after termina- 
tion of the proceeding in the lower court. The unmistakable thrust of 
Hollingsworth v.' United States, supra, is that the propriety of the 
action of the District of Columbia Court of Appeals in denying an appli- 


cation for allowance of an appeal must be judged on the basis of what 


is actually before the court at the time that it acts, not on the basis of 


subsequent developments. See 124 U. S. App. D. C. at 28, 360 F. 2d 


at 843, footnote 3. 


CONCLUSION 
Upon the foregoing, it is respectfully submitted that the appeal 
should be dismissed as improvidently granted. It is alternatively sub- 


mitted that the judgment of the District of Columbia Court of Appeals 


denying the application for allowance of an appeal should be affirmed. 
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QUESTION PRESENTED 


This brief is addressed to the question whether, under 


prevailing concepts of due process of law, at least one appeal 


must be alloweé as of right in all criminal cases, including 
so-called petty convictions where the penalty imposed is a 


fine of less than $50. 
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__ AMICUS CURTAE 
PRELIMINARY STATEMENT 


With one exception, all persons convicted of crime in 
the District of Columbia are entitled, by statute, to appellate 
review of their convictions (11 D.C. Code § 741, 28 U.S.C. 1291). 


The one exception is that the District of Columbia Court of 


Appeals may disallow any appeal from a conviction "where the 


EY/ 


penalty imposed is less than $50 .. - This, case involves 


*/ The applicable statute (11 D.C. Code § 741(c) provides 
as follows: 
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the validity of that provision and thus, in the view of 


amicus curiae, pr : questions of basic and far-reaching 


importance with regard to the role of appellate review in 
criminal cases. These questions are of great importance because 
of the serious collateral consequences even a "minor" conviction 
may have, and because so often, as here, the conviction will 
arise from incidents of racial conflict or political dissent. 
for these ‘reasons that the American Civil Liberties Union 


al Capital Area files this amicus curiae brief. 


This appeal follows an en bane order of this Court, dated 
February 10, 1970, allowing appellant William C. Cavanaugh an 
appeal from th the District of Columbia Court of 
Appeals in Case N The case concerns 11 D.C. Code 
§ 741(c), which | 


cases where the penalty imposed is less than $50. 


Appellant William C. Cavanaugh, along with a co-defendant, 


was charged with disorde rly conduct on March 14, 1969. Ata 


trial on April 15, 1969, a judgment of guilty was entered 


Continueé from preceding page 


Reviews of judgments of the Small Claims and Con- 
ciliation Branch of the Di strict on Comemote 


nin the ‘pen- 
y imposed is less than $50 shall be by appli- 
cation for the allowance of an appeal ,filed in 


the District of Columbia Court of Appeals. 
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against appellant, but his co-defendant was wes Since 
the proceedings have not been transcribed, the following facts 
are based on the Statement of the Case contained ins ‘appellant’ s 
Suggestion for Rehearing En Banc, filed with this court on 
November 12, 1969. 

At trial, two Caucasian police officers, wonahan and 
Norris, testified that on March 14, 1969, some time after 
10:00 p.m., appellant, a Negro, flagged down their cruiser at 
14th Street and Park Road, N. W., and asked them to take an 
automobile accident report. The officers stated that they 
knew appellant, that they told him they were on 4 "run" and 
could not take the report, and that appellant shou sé not jump 
in front of police cars, because he might get run over. Appel- 
lant then used profanity several times while telling them to 
take the report. Officer Monahan told appellant to "guiet 
down" and then got out of the car and put handcuffs on appellant, 
stating that he was under arrest for disorderly conduct. Al- 
though there were several people in the immediate vici nity of 
the conversation, the officers testified that these people did 
not complain nor did they move in the direction of the police 
cruiser until Officer Monahan alighted from his vehicle and ar- 


rested appellant. The co-defendant then stepped from the crowd 


and called the police officers “mother fucking honky cops." 


As Officer Monahan moved to arrest him, the co-cGefendant turned 
| 


and ran. A third otticer, Barlow, t stified that when he arrived 


on the scene, he hit the co-defendant on the head with his club. 
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By this tim =e 


of whom were yelli 
ittal on the grounds that (1) he 
legitimate purpose in stoppin police to report an 
government had not presented evidence of 
"offensiveness to others." This motion 
g himself, appellant called to 
two eyewitnesses, and two character 
the defense tended to establish 
in question, there had been an 
W., involving a 
e police were called, but no one ar- 
Two attempts by Mr. White to flag 
risers were unsuccessful. Appellant ar- 
apprised of the situ- 
Appellant said 
and see if he could get his 


10, to take the accident 


He then walked to the corner and stopped the police cruiser 


crossing the intersection. Officer Norris rolled down his 


window and said, 's wrong"? Appellant, pointing in the 


Girection of the siden s here has been an accident.” 
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Officer Monahan interrupted and said, "William Cavanaugh, 
you'd better quit running out in front of police cars." Ap- 
pellant replied, "You wouldn't hit me unless you wanted to. 
I stopped you to report an accident. Why don't you do your 
duty." The dialogue then proceeded as follows: | 

Officer Monahan: "Don't tell me what my job is." 

Appellant: "I am a taxpayer ana help pay your salary 
and I am telling you to do your duty." 

Officer Monahan: "Who in the hell do you think you are 
anyway "? 

Appellant: "More than you because you aren't anything 
mother fucker. Silly mother fucker go down to the street and 
do your job and quit fucking with me." 

Appellant then turned to go back to the curb, at which 
point Officer Monahan exited from his vehicle and said: "Do 
you know I will lock you up boy"? 

Appellant: "For what"? 

Officer Monahan: "For disorderly conduct." 

Appellant: "If you are so bad, lock me up." 

Officer Monahan then grabbed appellant and put handcuffs 
on him. | 

The co-defendant and two eyewitnesses testified that they 


were a few car lengths away from the scene of the discussion 


between appellant and the officers and that while they could 


YY r) , , PA y oe wet sae Seo se aAee 
near Caac 2 CONVEYSAlCLON Wes Im progsecss 


stand the words used by appellant or the police. They further 


Sawn anal 
snown 


Coun 


charge of 


prosecute 


Columbia Court 
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was not attracted to the police 
acuffs on appellant. Appel- 
testified that appellant 
Road area, and liberally 


The co-defendant (who 


officers, "That is the 


ing in the Black 


arguea@ in closing that profanity 
s was insufficient to support a 
The judge, however, tound appel- 


the District of Columbia Court 


Sal 


curiam, appellant's application for al- 


so pursuant to 11 D.C. Code 
Court, per Judges Tamm and 
for an allowance of an appeal 
of Columbia Court of Appeals. 
Court, sitting en banc, 


1969, and allowed appellant to 


he judgment of the District of 


of Appeals. 


a= 
SUMMARY OF ARGUMENT 


Under Section 741(c) of Title 11, D.C. Code, persons 
convicted of crime and fined less than $50 must apply to the 
District of Columbia Court of Appeals "for the allowance of 
an appeal." It is the position of amicur curiae that this 
provision is unconstitutional on the ground that aue process 


of law now requires that an appeal as of right -- as opposed 
to an appeal at the mere discretion of the appellate courts = 


must be provided in all criminal cases. 


I. 


We recognize that the Supreme Court has observed that 


appeliate review or a final judgment in a criminai ‘case is not 


| 
a necessary element of due process of law (McKane v- Durston, 


153 U.S. 684, 687-88 (1894); Griffin v. Illinois, 351 U.S. 12, 


18, 20-21 (1956)); however, these statements are only dicta, 
since in neither case did the Court have occasion to rule on 
the question. Moreover, the Court's leading dictun on this 
point, in McKane v. Durston, came at a time when appellate re- 
view was in its infancy and had not even begun to assume its 
present vital role in the criminal process. 
Il. | 
Even assuming that at one time due process of law did not 


require appellate review in criminal cases, due process is a 


flexible and expanding, not ept 


Le 


The right to counsel, the right to be free of unreasonable 
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search and seizur rohibitions against compulsory 
jeopardy, all were at one time 
clause of the Fourteenth Amend- 
to be necessary elements of due 

process. The : of the role of appellate review 

in recent years requires a similar recognition that, whatever 


its former status, appellate review is now a necessary element 


Authoritative commentators and court decisions have rec- 
ognized the vital role of appellate review in the criminal 


process. As one eminent law professor has observed, 


, oversight, arbitrari- 
any human institution 
Gecisions to review of 
need: it would simply 
to make a matter as 
conviction subject to 
7 a single institution. 
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And, stice: 2% s>nnan observed in their concur- 
ring ini in ppecce United 5s, 369 U.S. 438, 455-56 
(1962), “{G]lustice demands an independent and objective assess~ 
ment of a district judge's appraisement of his own conduct of a 
criminal trial." 

It would be arbitrary and unreasonable to Aecordhanpeilate 


review as a matter ©. ignt j INOS criminal cases but to draw 


the line where the judge clects to impose a fine of less than $50. 
J = k 
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Even "minor" offenses May have grave consequences for the 
defendant in addition to the fine itselt. Moreover, appellate 
review is especially important in this type of case which, as 
here, is likely to involve questions of racial conflict, police- 
community relations, oF political dissent on which emotional 
feelings run deep and the need for dispassionate consideration 


is correspondingly great. 


IV. 

A system which requires one to apply for the allowance 
of an appeal does not insure effective or meaningful appellate 
review. A pre-appeal screening rule relating to the appoint- 
ment Or counsel on appeal was struck Gown by the Bowers wuuLe 
in Douglas v- California, 372 U.S. 353 (1963), on the ground 
that any "real chance [appellant] may have had of showing that 
his appeal has hidden merit is deprived him when the court 
decides on an ex parte examination of the record that the as- 
sistance of counsel is not required." 372 U.S. at 356. Simi- 


larly, here, the Court of Appeals' ex parte examination of the 


record on appellant's application for allewance of an appeal 


was, in the Supreme Court's words, "a meaningless ritual." 


Douglas v- California, supra, 372 U.S. at 358. 
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, D.C. Code, provides that 


Criminal Division of [the District 
Sessions] where the penalty im- 
be by application for the allow- 


District of Columbia Court of 


the constitutionality of this pro- 


e process of law now requires that 


as opposed to an appeal at the mere 


must be provided in all 


is fully aware that the 
ellate review of 
guaranteed by the Constitu- 
12, 18, 20-21 (1956); 


(1294). We will show, 


this point are old 
and evolving, 
concept; and that the vital 


review in the administration of crimi- 


slement of due process of 


law in criminal cases. 


=sl= 


SUPREME COURT DICTA THAT THERE IS NO CON- 

STITUTIONAL RIGHT TO APPELLATE REVIEW IN 
CRIMINAL CASES ARE OLD AND OUTMODED AN 
SHOULD BE RE-EXAMINED IN LIGHT OF CONTEMPO- 
RARY STANDARDS OF DUE PROCESS. 


The Supreme Court has never been called upon to decide 
whether there is a constitutional right to appellate review of 
a criminal conviction. On two occasions, however, the Court 


has indicated, in dicta, that it believed there was no such 


right. The first occasion was in the case of McKane v. Durston, 
supra, where, jin upholding the lower court's Genial of bail 
pending appeal, the Court observed (153 U.S. at 687): 


An appeal from judgment of 

matter of absolute right, independently of 
stitutional or statutory provisions i 
such appeal. A review by an appellate co 
the final judgment in @ criminal case, how 
grave the offense of which the accused is con-+ 
victed, was not at common law and is not now a 
necessary element of que process of awe Gotess 
solely within the @iscretion of the State to | 
allow or not to allow such a review. 


Subsequently, in Griffin v. Illinois, supra, Mr. Justice Black, 
writing for the Court, declared (351 U.S. at 18): "It Js true 
that a State is not required by the Federal constitution to pro- 
vide appellate courts or a right to appellate review at all." 

In a concurring opinion, Mr. Justice Frankfurter agreed with 


this proposition (351 U.S. at 21). Justices Black and Frankfurter 


both relied on the above dictum from McKane Vv. Durston. 


— 


The Supreme Court's statements that there isjno constitu- 


| 
tional right co appellate re iew of criminat convictions Shousa 


in no way bind this Court. Not only are they dicta, rather than 
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they arose in an entirely different 
connection, it is important to 
criminal appeals as it is known 
he Federal courts is very largely 

Century. Before 1879, writs of 

o be issued by United States Circuit 

writs of error were provided, but 


20 Stat. 354, ch. 176 (1879). 


rel criminal cases were reviewable by the 


+h 


there was a division of opinion in the 
Act of April 29, 1802, 
TRQ+ Bet nf Tune 1. 1277, ch. 255. 
In 1889, a writ of error to the 
capital cases. Act of 
6, 25 Stat. 656. This was 
amous" crimes on March 3, 1891, by 
. 517, Section 5, which also 
cases to the newly-created circuit 
the Supreme Court on certiorari 
or in case of certificati question of law by the Court of 
Appeals. It was not until 1928 that the writ of error was 


totally abolished and 45 Stat. 54, 


ch. 14. 


is a concept of relatively recent origin. 
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It is against the background of this belated gevelopment 
of appellate review of judgments in criminal cases that the 
1894 dictum in McKane v. Durston must be viewed. Since that 
time, appellate review of criminal cases has become so standard 
and so important that, in Mr. Justice Frankfurter's words , it 
is easy to assume that "it is fundamental to the protection of 
life and liberty and therefore a necessary ingredient of due 
process of law." Griffin v. Illinois, supra, 351 U.S. at 20 
(concurring opinion). We will discuss in Part rt of this 
Brief the many reasons why amicus believes that appellate re- 
view must now be acknowledged to be an essential element of 
criminal due process. Before doing so, however, we show in 
Part II that there is ample precedent for encompassins within 
constitutional due process matters which had been previously 


held to be without constitutional status. 


II. DUE PROCESS IS A FLEXIBLE AND EXPANDING, 
NOT A STATIC AND IMMUTABLE, CONCEPT. 


NOT 4A °° 4) ee 1 


The fact that due process of law may not have embraced ap- 
pellate review of criminal cases in 1894, or even jn 1956, in no 
way precludes a holding that in 1970 due process of law requires 
that at least one appellate review be afforded as of right in 


all criminal cases. As Mr. Justice Frankfurter hag said, "'due 


*/ As we have noted above, Mr. Justice Frankfurter went on to 
Sbserve “that due process of law Goes not require ja State to af- 
ford review of criminal suaaments" (351 U.S. at 21); however, 
for the reasons Giscussed below, Wwe believe that Mr. Justice 
Frankfurter, were he to consider the question toda in light of 
changes in law and practice that have occurred in/the fourteen 
years since the Griffin case has been decided, would conclude 
that one appellate review as of right is a necessary element of 
due process. 
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the least frozen concept of our law -- 
history and the most absorptive of power- 
of a progessive society." Griffin v. 
Illinois, supzre, U.S. at 20-21. 
Four clear examples come to mind in which the Supreme 
law and practice during the in- 


ously helé that the procecur l right in question was not assured 


by the cue process clause. In Mapp v. Ohio, 367 U.S. 643 (1961), 


overruled Wolf v. Colorado, 338 U.S. 25 (1949), and 
a@ue process of law under the Fourteenth Amendment 
encompasses the Federal exclusionary rule delineated in Weeks 
Similarly, Gideon v. 
3) specifically rejected the holding 
455 (1942), that a criminal 
determined by deciding 
to counsel was 
Thus, Gideon ex- 
more restrictive interpretation 
inced twenty years earlier. 
One year after ic Gideon, it rendered its deci- 
sion in Malloy t 372 U.S. 1 (1964), thereby overruling 
Twining v. New Jersey, 211 U.S. 72 (1908), and holding that the 
right against compulsory self-incrimination was now an clement 


of Fourteenth Amendment duc process. 


—S— 


Still more recently, the Supreme Court, overruling Palko 


v. Connecticut, 302 U.S. 319 (1937), held that the prohibition 
against double jeopardy was included within the due) process 
clause of the Fourteenth Amendment. Benton v. Maryland, 

395 U.S. 784 (1969). In so holding, the Court stated that "we 
today find that the double jeopardy prohibition of the Fifth 
Amendment represents a fundamental ideal in our constitutional 
heritage, and that it should apply to the States through the 
Fourteenth Amendment. Insofar as it is inconsistent with this 
holding, Palko v. Connecticut is overruled." 395 U.S. at 

794. : 

As we will show in Part III, the trend of recent decisions 
and the views of authoritative commentators establish that 
appellate review is now 2 fundamental ané essential part of 
the criminal process, and like the right to counsel, and the 
prohibitions against unreasonable search and seizure, compulsory 
self-incrimination, and @ouble jeopardy, is by now an indis- 


pensable element of criminal due process. 
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Subsequently, in Burns v.- Ohio, 360 U.S. 252 (1959), the 


Court struck down as unconstitutional a state's requirement 

that an indigent defendant must pay @ fili fee before he could 
move for leave to appeal. The trend of decisions exp néing the 
right of appellate review continued in Coppedge v 

369 U.S. 438 (1962), which held 

requisite for an in forma 

judged by a subjective standard, but 

defendant sought review of an issue not vaten 

Justices Stewart and Brennan, in a separate concur 


in Coppedge, cbserved that "our statutes an 


appraisal of his own conduct 

Later, in Douglas v. Calit 

Court struck down as 

ditioned criminal app 

court that 

or helpful to 

Finally, the 

an integral part 

nized in State court opinions. camp] in Commonwealth 
LAID I/ 


Frendant was 


ris recogniz eet Lt “tance of appeal, has long 
Deen vigilant to insure that indgigents would receive full and 
effective appellate review. See ¢.g., Tate v. United States, 
123 U.S. App. D.C. 261, 359 F.2d 245 (1966); Lee v. Habib, 

U.S. App. D.C. , 424 F.2d 891 (1970). 
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Gant's chance of obtaining 
the event 

various other adverse 

collateral consequences 
392 U.S. 40 (1968), 

sentence does not render a 
criminal case moot. 


*/ See also Benton v. Maryland, U.S. 784 (1969); Street v. 
New York, 394 U.S. 576, 579-80, fn. 3 (1969); Carafas v. LaValle, 
391 U.S. 234, 237-38 (1963); Ginsburg v New York, 390 U.S. 629, 
633-34, fn. 2 (1968); and see Morrow % District of Columbia, 
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The importance of so-called "minor" disorderly conduct 
convictions is established by the Supreme Court's action ten 
years ago in Thompson v.- City of Louisville, 362 U.S. 199 
(1960). In that case, the Court reversed aeiecing! and dis- 


orderly convictions on the ground that they were so totally 


devoid of evidentiary support as to be unconstitutional under 


the due process clause of the Fourteenth Amendment. | The ap- 


pellant, Thompson, had been fined $10 on each of the| two charges. 


Since police court fines of less than $20 on a single charge 


were not appealable or reversible under Kentucky law, he was 


forced to obtain successive stays of the judgments ,, SO that the 


eunrame Caurt cand have an annortunityv to review the case. 


The fact that the Court saw fit to hear the case, despite the 
low fines involved, emphasizes the importance of nis type of 
conviction and illustrates the need for appellate review as a 
matter of right in all criminal cases. Surely, if the Supreme 
Court saw fit to review ana reverse the Thompson ches in 1960, 
the District of Columbia court system should not be permitted 
to deny appellate review to Cavanaugh and others in his position 


in 1970. 
For still another reason appellate review is at least as 
( 
important in cases where no fine or a small fine is imposed as 
in other cases. Fines of less than $50 almost invariably occur 
in so-called minor offenses, such as breach of peace, loitering, 
disorderly conduct, motor vehicle violations, ang the like. 
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See Williams v-District of Columbia, U.S. App. D.C. 


419 F.2d 638 (1969). 
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AN APPEAL AT THE DISCRE TION OF THE DISTRICT 
OF COLUMBIA COURT OF APPEALS DOES NOT AFFORD 
ANY MEANINGFUL REVIEW WHATSOEVER 


ANY MEANINGFUL EVIE; Ere 


The discretionary system of appellate review established 


by 11 D.C. Code § 741(c) is not a satisfactory substitute for 


appellate review as of right for two reasons. First, it pro- 


vides the trial judge with wide discretion to minimize the 
chance of appellate serutiny by merely sentencing the defend- 
ant to a low fine. As the Supreme Court said in Eskridce Vv. 
Washington State Boar@ of Examiners, 357 U.S. 214 (1958), "The 
conclusion of the trial judge that there was no reversible 
error in the trial cannot be an adequate substitute for the 
right to full appellate review. . - aw ate Bskrigge, the Court 


held that an indigent defendant could not be genied a free 
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tice would not be promoted ..- - in that defendant has been 


accorded a fair and impartial trial, and in the Court's opinion 


no grave or prejudicial errors occurred therein. B57 U.S. at 215-16. 


Second, under 11 D.C. Code § 741(c), the District of 


Columbia Court of Appeals, in a@etermining whether to grant or 


deny applications for the allowance of an appeal, does not have 


the benefit of a bricf which fully explores and Gevelops the 


issues in the case. In Douglas v- California, supia, the Court 

considered a California rule which allowed the state District 

Court of Appeals to review the record and determine whether it 

would be advantageous to a defendant, or helpful £0 an appellate 

court, rave counsel appointed. The Court concluded that this 
| 

practice constituted a denial of the right to assi Bt ance of 


counsel as well as discrimination against the indigent: 
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n for requiring an applica- 
appeal is that by this device so- 
The question whether 
of an appeal causes a flood of frivolous 
e American Bar Association 
Criminal Justice. It found 
© reported Federal case in which a 
ismissea as frivolous. It also found 
crease in the number of appeals 
years, the rate of reversal 
It concluded that this 
the recent case increment is not 
in prior years" 


Jevices were in effect. 


Criminal Justice, Standards 


2 (Tentative Draft, March 
sion on Crime 
312 (1966). 
Jards for Criminal Justice 


mechanisms, whether by a 


single judge, were wasteful, inefficient, 
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The grave difficulty of screening mechanisms 
such as these, however, is the necessity that the 
case be prepared for decision on the guestion of 
leave to appeal in almost the same manner as if 
the appeal were being heard on the merits. A pre- 
liminary determination by the appellate court of 
the probable merit of every case in an effort to 
screen out frivolous appeals, administered in 4 way 
that does not prejudice all appeals, seems to be 
undesirable on the simple, pragmatic ground of ithe 
added burden on the courts overriding any savings 
effected. 


To the extent that a single judge of the ap- 
pellate court rather than a full court acts upon 
petitions for leave to appeal, some saving in | 
judicial man-hours may be obtained. But it is 
obviously at serious cost to the quality of review. 
A basic attribute of an appellate court is the 
collegial nature of its @ecision-making process. 
ABA Project, Standards Relating to Criminal Appeals, 
66. 


Accordingly, the ABA tentative draft standard relating to 


elimination of frivolous appeals and pre-appeal screening 


(Part II, § 2.4) provides as follows in pertinent part: 


(a) Procedural devices for p 
designed to eliminate frivolous ca 
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(ii) Devices for screening out frivolous 
cases by the appellate court, such as a require- 
ment for leave of the court to appeal at} the 
first level of review, add a useless stage to 
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CONCLUSION 
foregoing reasons, it is respectfully 
§ 74l(c) is unconstitutional and invalid 
anneal oF riaht In criminal cacec where 
less than is imposed. 
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